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CHAPTER 150B

e d

ARTICLE 3A - OTHER ADMINISTRATIVE HEARINGS

N.C.G.S. § 150B-40.

Conduct of hearing; presiding officer; ex
parte communication.
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General Assembly

§ 150B-40(a)

§ 150B-40(b)

§ 150B-40(c)

in the lineage

Hearings shall be conducted in a fair and impartial manner. At the hearing, the agency
and the parties shall be given an opportunity to present evidence on issues of fact,
examine and cross-examine witnesses, including the author of a document prepared
by, on behalf of or for the use of the agency and offered into evidence, submit rebuttal

evidence, and present arguments on issues of law or policy.

If a party fails to appear in a contested case after he has been given proper notice, the
agency may continue the hearing or proceed with the hearing and make its decision

in the absence of the party.

Except as provided under subsection (e) of this section, hearings under this Article
shall be conducted by a majority of the agency. An agency shall designate one or
more of its members to preside at the hearing. If a party files in good faith a timely
and sufficient affidavit of the personal bias or other reason for disqualification of any
member of the agency, the agency shall determine the matter as a part of the record
in the case, and its determination shall be subject to judicial review at the conclusion
of the proceeding. If a presiding officer is disqualified or it is impracticable for him
to continue the hearing, another presiding officer shall be assigned to continue with
the case, except that if assignment of a new presiding officer will cause substantial
prejudice to any party, a new hearing shall be held or the case dismissed without

prejudice.

The presiding officer may:
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§ 150B-40(d)

§ 150B-40(e)

1) Administer oaths and affirmations;

(2) Sign and issue subpoenas in the name of the agency, requiring attendance and
giving of testimony by witnesses and the production of books, papers, and other

documentary evidence;
(3) Provide for the taking of testimony by deposition;

(4) Regulate the course of the hearings, set the time and place for continued

hearings, and fix the time for filing of briefs and other documents;

(5) Direct the parties to appear and confer to consider simplification of the issues

by consent of the parties; and

(6) Apply to any judge of the superior court resident in the district or presiding
at a term of court in the county where a hearing is pending for an order to
show cause why any person should not be held in contempt of the agency and
its processes, and the court shall have the power to impose punishment as for
contempt for acts which would constitute direct or indirect contempt if the acts

occurred in an action pending in superior court.

Unless required for disposition of an ex parte matter authorized by law, a member of
an agency assigned to make a decision or to make findings of fact and conclusions of
law in a contested case under this Article shall not communicate, directly or indirectly,
in connection with any issue of fact or question of law, with any person or party
or his representative, except on notice and opportunity for all parties to participate.
This prohibition begins at the time of the notice of hearing. An agency member may
communicate with other members of the agency and may have the aid and advice of
the agency staff other than the staff which has been or is engaged in investigating
or prosecuting functions in connection with the case under consideration or a
factually-related case. This section does not apply to an agency employee or party
representative with professional training in accounting, actuarial science, economics

or financial analysis insofar as the case involves financial practices or conditions.

When a majority of an agency is unable or elects not to hear a contested case, the
agency shall apply to the Director of the Office of Administrative Hearings for the
designation of an administrative law judge to preside at the hearing of a contested
case under this Article. Upon receipt of the application, the Director shall, without

undue delay, assign an administrative law judge to hear the case.
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END OF SECTION TEXT

APPARATUS |
2 ACTS

The provisions of this Article, rather than the provisions of Article 3, shall govern
a contested case in which the agency requests an administrative law judge from the

Office of Administrative Hearings.

The administrative law judge assigned to hear a contested case under this Article shall
sit in place of the agency and shall have the authority of the presiding officer in a
contested case under this Article. The administrative law judge shall make a proposal
for decision, which shall contain proposed findings of fact and proposed conclusions

of law.

An administrative law judge shall stay any contested case under this Article on motion
of an agency which is a party to the contested case, if the agency shows by supporting
affidavits that it is engaged in other litigation or administrative proceedings, by
whatever name called, with or before a federal agency, and this other litigation or
administrative proceedings will determine the position, in whole or in part, of the
agency in the contested case. At the conclusion of the other litigation or administrative
proceedings, the contested case shall proceed and be determined as expeditiously as

possible.

The agency may make its final decision only after the administrative law judge's
proposal for decision is served on the parties, and an opportunity is given to each
party to file exceptions and proposed findings of fact and to present oral and written

arguments to the agency.

APPARATUS FOLLOWS — DERIVED, NOT ENACTED

Amendment lineage

The State prints this history as a single parenthetical at the foot of the section. It is

reproduced verbatim in the colophon and unpacked below in order of enactment.

1985 1986
TICK HEIGHT = ACTS IN THAT YEAR DASHED = RECODIFICATION, NOT AMENDMENT

Ne YEAR ACT CHARACTER

01 1985 c.746,s.1 SIS

02 1985 1985 (Reg. Sess., 1986), c. 1022, ss. 1(1), 6(3), 6(4) AMENDED
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PINPOINT

N.C. Gen. Stat. § 150B-40(a) (1985).

Pinpoint keys are set in the left margin of the text rather than line numbers: subsection
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COLOPHON

Provenance

This document reproduces the text of one section of the General Statutes of North Carolina
from a source file whose SHA-256 digest is printed on every page. The digest fixes the bytes

this export was made from; if the State's file changes, the digest will not match.

The text of the section is unaltered. Subsection designators have been moved from the run of
text into the margin. The amendment history and the table of authorities are derived from the

section by mechanical extraction — they add no characterization of the law.

This is not the official text. The official text is published by the General Assembly of North

Carolina.

HISTORY PARENTHETICAL, AS PRINTED BY THE STATE
(1985, c. 746, s. 1; 1985 (Reg. Sess., 1986), c. 1022, ss. 1(1), 6(3), 6(4).)

SET IN SPECTRAL AND ARCHIVO !
NORTH CAROLINA LAW — STATUTE EXPORT, FORMAT V1

UNOFFICIAL REPRODUCTION — OFFICIAL TEXT IS PUBLISHED BY THE STATE SHA-256 ab357af7...e4421c




