NORTH CAROLINA GENERAL STATUTES N.C.G.S. § 113-202

CHAPTER 113

. d

ARTICLE 16 - CULTIVATION OF SHELLFISH

N.C.G.S. § 113-202.

New and renewal leases for shellfish
cultivation; termination of leases issued
prior to January 1, 1966.

SOURCE LAST AMENDMENT IN THIS RETRIEVED SOURCE FINGERPRINT
TEXT
General Statutes of North 21 September 2026, 01:59 UTC 0223308d5fb28edd3c2bessd -
. . S.L. 2026-11, s. 21(b) — 31812b39753f167f745fe4d -
Carolina, as published by the K K
thirty-seventh act in the 9447086d4cf61c52
General Assembly .
lineage
§ 113-202(a) To increase the use of suitable areas underlying coastal fishing waters for the

production of shellfish, the Secretary may grant shellfish cultivation leases to persons

who reside in North Carolina under the terms of this section when the Secretary

determines, in accordance with his duty to conserve the marine and estuarine

resources of the State, that the public interest will benefit from issuance of the lease.

Suitable areas for the production of shellfish shall meet the following minimum

standards:

1)

The area leased must be suitable for the cultivation and harvesting of shellfish

in commercial quantities.

Except as provided under subsection (n) of this section, the area leased must not

contain a natural shellfish bed.

Cultivation of shellfish in the leased area will be compatible with lawful
utilization by the public of other marine and estuarine resources. Other public
uses which may be considered include, but are not limited to, navigation,

fishing and recreation.

Cultivation of shellfish in the leased area will not impinge upon the rights of

riparian owners.

The area leased must not include an area designated for inclusion in the

Department's Shellfish Management Program.
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§ 113-202(b)

§113-202(c)

§ 113-202(d)

§113-202(d1)

(6) The area leased must not include an area which the State Health Director has

recommended be closed to shellfish harvest by reason of pollution.

The Secretary may delete any part of an area proposed for lease or may condition
a lease to protect the public interest with respect to the factors enumerated in
subsection (a) of this section. The Secretary may not grant a new lease in an area heavily
used for recreational purposes. Except as prohibited by federal law, the Secretary shall
not exclude any area from leasing solely on the basis that the area contains submerged
aquatic vegetation and shall make specific findings based on the standards set forth
in subsection (a) of this section prior to reaching a decision not to grant or renew a

lease for shellfish cultivation for any area containing submerged aquatic vegetation.

No person, including a corporate entity, or single family unit may acquire and hold by
lease, lease renewal, or purchase more than 50 acres of public bottoms under shellf -
ish cultivation leases. For purposes of this subsection, the number of acres of leases
held by a person includes acres held by a corporation in which the person holds an
interest. The Marine Fisheries Commission may adopt rules to require the submission

of information necessary to ensure compliance with this subsection.

Any person desiring to apply for a lease must make written application to the
Secretary on forms prepared by the Department containing such information as
deemed necessary to determine the desirability of granting or not granting the lease
requested. Except in the case of renewal leases, the application must be accompanied
by a map or diagram made at the expense of the applicant, showing the area proposed

to be leased.

The map or diagram must conform to standards prescribed by the Secretary
concerning accuracy of map or diagram and the amount of detail that must be shown.
If on the basis of the application information and map or diagram the Secretary
deems that granting the lease would benefit the shellfish culture of North Carolina,
the Secretary, in the case of initial lease applications, must order an investigation of
the bottom proposed to be leased. The investigation is to be made by the Secretary
or his authorized agent to determine whether the area proposed to be leased is
consistent with the standards in subsection (a) of this section and any other applicable
standards under this Article and the rules of the Marine Fisheries Commission.
In the event the Secretary finds the application inconsistent with the applicable

standards, the Secretary shall deny the application or propose that a conditional lease
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§ 113-202(e)

§ 113-202(f)
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be issued that is consistent with the applicable standards. In the event the Secretary
authorizes amendment of the application, the applicant must furnish a new map or
diagram meeting requisite standards showing the area proposed to be leased under
the amended application. At the time of making application for an initial lease, the

applicant must pay a filing fee of two hundred dollars ($200.00).

The area of bottom applied for in the case of an initial lease or amended initial lease
must be as compact as possible, taking into consideration the shape of the body of
water, the consistency of the bottom, and the desirability of separating the boundaries
of a leasehold by a sufficient distance from any known natural shellfish bed to prevent
the likelihood of disputes arising between the leaseholder and members of the public

taking shellfish from the natural bed.

Within a reasonable time after receipt of an application that complies with subsection
(d), the Secretary shall notify the applicant of the intended action on the lease
application. If the intended action is approval of the application as submitted or
approval with a modification to which the applicant agrees, the Secretary shall
conduct a public hearing in the county where the proposed leasehold lies. The
Secretary must publish at least two notices of the intention to lease in a newspaper
of general circulation in the county in which the proposed leasehold lies. The f -
irst publication must precede the public hearing by more than 20 days; the second
publication must follow the first by seven to 11 days. The notice of intention to
lease must contain a sufficient description of the area of the proposed leasehold that
its boundaries may be established with reasonable ease and certainty and must also

contain the date, hour and place of the hearing.

After consideration of the public comment received and any additional investigations
the Secretary orders to evaluate the comments, the Secretary shall notify the applicant
in person or by certified or registered mail of the decision on the lease application. The
Secretary shall also notify persons who submitted comments at the public hearing and
requested notice of the lease decision. If the Secretary fails to act on an application
for a lease within 365 days after the applicant has submitted all information required
by the rules of the Marine Fisheries Commission and accurately marked the proposed
lease area, the application shall be deemed approved. An applicant or another person
aggrieved who is dissatisfied with the Secretary's decision may commence a contested
case by filing a petition under G.S. 150B-23 within 30 days after receiving notice of the

Secretary's decision. In the event the Secretary's decision is a modification to which
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the applicant agrees, the lease applicant must furnish an amended map or diagram

before the lease can be issued by the Secretary.

Repealed by Session Laws 1993, c. 466, s. 1.

After alease application is approved by the Secretary, the applicant shall submit to the
Secretary information sufficient to define the bounds of the area approved for leasing
with markers in accordance with the rules of the Commission. The information shall
conform to standards prescribed by the Secretary concerning accuracy and the amount
of detail to be shown. When information is submitted, the boundaries are marked and
all fees and rents due in advance are paid, the Secretary shall execute the lease on forms
approved by the Attorney General. The Secretary is authorized, with the approval of
the lessee, to amend an existing lease by reducing the area under lease or by combining
contiguous leases without increasing the total area leased. The information required
by this subsection may be based on coordinate information produced using a device

equipped to receive global positioning system data.

Initial leases begin upon the issuance of the lease by the Secretary and expire at noon
on the first day of July following the tenth anniversary of the granting of the lease.
Renewal leases are issued for a period of 10 years from the time of expiration of the
previous lease. At the time of making application for renewal of a lease, the applicant
must pay a filing fee of one hundred dollars ($100.00). The rental for initial leases is one
dollar ($1.00) per acre until noon on the first day of July following the first anniversary
of the lease. Thereafter, for initial leases and from the beginning for renewals of leases
entered into after that date, the rental is ten dollars ($10.00) per acre per year. Rental
must be paid annually in advance prior to the first day of July each year. Upon initial
granting of a lease, the pro rata amount for the portion of the year left until the first
day of July must be paid in advance at the rate of one dollar ($1.00) per acre per year;
then, on or before the first day of July next, the lessee must pay the rental for the next

full year.

Except as restricted by this Subchapter, leaseholds granted under this section are to be
treated as if they were real property and are subject to all laws relating to taxation, sale,
devise, inheritance, gift, seizure and sale under execution or other legal process, and
the like. Leases properly acknowledged and probated are eligible for recordation in the
same manner as instruments conveying an estate in real property. Within 30 days after
transfer of beneficial ownership of all or any portion of or interest in a leasehold to

another, the new owner must notify the Secretary of such fact. Such transfer is not valid
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until notice is furnished the Secretary. In the event such transferee is a nonresident,

the Secretary must initiate proceedings to terminate the lease.

Upon receipt of notice by the Secretary of any of the following occurrences, he must

commence action to terminate the leasehold:
(1) Failure to pay the annual rent in advance.

(2) Failure to file information required by the Secretary upon annual remittance of
rental or filing false information on the form required to accompany the annual

remittance of rental.

(3) Failure by new owner to report a transfer of beneficial ownership of all or any

portion of or interest in the leasehold.

() Failure to mark the boundaries in the leasehold and to keep them marked as

required in the rules of the Marine Fisheries Commission.

(5) Failure to utilize the leasehold on a continuing basis for the commercial

production of shellfish.

(6) Transfer of all or part of the beneficial ownership of a leasehold to a
nonresident.
(@) Substantial breach of compliance with the provisions of this Article or of rules

of the Marine Fisheries Commission governing use of the leasehold.

(8) Failure to comply with the training requirements established by the Marine

Fisheries Commission pursuant to G.S. 113-201(c).

The Marine Fisheries Commission is authorized to make rules defining commercial
production of shellfish, based upon the productive potential of particular areas
climatic or biological conditions at particular areas or particular times, availability
of seed shellfish, availability for purchase by lessees of shells or other material to
which oyster spat may attach, and the like. Commercial production may be defined in
terms of planting effort made as well as in terms of quantities of shellfish harvested.
Provided, however, that if a lessee has made a diligent effort to effectively and ef -
ficiently manage his lease according to accepted standards and practices in such
management, and because of reasons beyond his control, such as acts of God, such
lessee has not and cannot meet the requirements set out by the Marine Fisheries
Commission under the provisions of this subsection, his leasehold shall not be

terminated under subdivision (5) of subsection () of this section.
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In the event the leaseholder takes steps within 30 days to remedy the situation upon
which the notice of intention to terminate was based and the Secretary is satisfied that
continuation of the lease is in the best interests of the shellfish culture of the State, the
Secretary may discontinue termination procedures. Where there is no discontinuance
of termination procedures, the leaseholder may initiate a contested case by filing
a petition under G.S. 150B-23 within 30 days of receipt of notice of intention to
terminate. Where the leaseholder does not initiate a contested case, or the final
decision upholds termination, the Secretary must send a final letter of termination to
the leaseholder. The final letter of termination may not be mailed sooner than 30 days
after receipt by the leaseholder of the Secretary's notice of intention to terminate, or of
the final agency decision, as appropriate. The lease is terminated effective at midnight
on the day the final notice of termination is served on the leaseholder. The final notice
of termination may not be issued pending hearing of a contested case initiated by the

leaseholder.

Service of any notice required in this subsection may be accomplished by certified
mail, return receipt requested; personal service by any law-enforcement officer; or
upon the failure of these two methods, publication. Service by publication shall be
accomplished by publishing such notices in a newspaper of general circulation within
the county where the lease is located for at least once a week for three successive

weeks. The format for notice by publication shall be approved by the Attorney General.

Upon final termination of any leasehold, the Secretary may do any of the following:
(1) Make the bottom available for a new lease application for a period of 18 months.
(2) Designate the bottom as a Shellfish Aquaculture Enterprise Area.

(3) Make the bottom open to the public for use in accordance with laws and rules

governing use of public grounds generally.

Within 30 days of final termination of the leasehold, the former leaseholder shall
remove all abandoned gear and markers denominating the area of the leasehold as a
private bottom. The State may, after 10 days' notice to the owner of the abandoned gear
and markers thereof, remove the abandoned structure and have the area cleaned up.
The cost of such removal and cleanup shall be payable by the owner of the abandoned

gear and markers and the State may bring suit to recover the costs thereof.

Every year between January 1 and February 15 the Secretary must mail to all
leaseholders a notice of the annual rental due and include forms designed by him

for determining the amount of shellfish or shells planted on the leasehold during
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§113-202(p)

BURDEN OF PROOF

§113-202(q)

§113-202(r)

§ 113-202(s)

the preceding calendar year, and the amount of harvest gathered. Such forms may
contain other pertinent questions relating to the utilization of the leasehold in the best
interests of the shellfish culture of the State, and must be executed and returned by
the leaseholder with the payment of his rental. Any leaseholder or his agent executing
such forms for him who knowingly makes a false statement on such forms is guilty of

a Class 1 misdemeanor.

All leases and renewal leases granted after the effective date of this Article are made
subject to this Article and to reasonable amendment of governing statutes, rules of
the Marine Fisheries Commission, and requirements imposed by the Secretary or
his agents in regulating the use of the leasehold or in processing applications of
rentals. This includes such statutory increase in rentals as may be necessitated by
changing conditions and refusal to renew lease after expiration, in the discretion of

the Secretary. No increase in rentals, however, may be given retroactive effect.

The General Assembly declares it to be contrary to public policy to the oyster and
clam bottoms which were leased prior to January 1, 1966, and which are not being
used to produce oysters and clams in commercial quantities to continue to be held
by private individuals, thus depriving the public of a resource which belongs to all
the people of the State. Therefore, when the Secretary determines, after due notice
to the lessee, and after opportunity for the lessee to be heard, that oysters or clams
are not being produced in commercial quantities, due to the lessee's failure to make
diligent effort to produce oysters and clams in commercial quantities, the Secretary
may decline to renew, at the end of the current term, any oyster or clam bottom lease
which was executed prior to January 1, 1966. The lessee may appeal the denial of the
Secretary to renew the lease by initiating a contested case pursuant to G.S. 150B-23.
In such contested cases, the burden of proof, by the greater weight of the evidence,

shall be on the lessee.

Repealed by Session Laws 1983, c. 621, s. 16.

A lease under this section shall include the right to place devices or equipment related
to the cultivation or harvesting of marine resources on or within 18 inches of the leased
bottom. Devices or equipment not resting on the bottom or extending more than 18

inches above the bottom will require a water column lease under G.S. 113-202.1.

The Secretary may establish Shellfish Aquaculture Enterprise Areas for bottom

leasing pursuant to this subsection. The Secretary may establish one or more Shellf -
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ish Aquaculture Enterprise Areas that comply with the requirements of this section,

including the notice, public hearing, and public comment requirements; any other

State requirements for shellfish leasing; and any applicable federal requirements.

Leases issued in a Shellfish Aquaculture Enterprise Area shall be nontransferable and

shall revert to the State upon relinquishment or termination. The Marine Fisheries

Commission may adopt any rules necessary to implement this subsection.

APPARATUS FOLLOWS — DERIVED, NOT ENACTED

Amendment lineage

The State prints this history as a single parenthetical at the foot of the section. It is

reproduced verbatim in the colophon and unpacked below in order of enactment.

1893 1960

TICK HEIGHT = ACTS IN THAT YEAR DASHED = RECODIFICATION, NOT AMENDMENT

2026

Ne YEAR ACT CHARACTER
o1 1893 c.287,s.1 ENACTED
02 Rev. s. 2371 RECODIFIED
03 1909 c.871,s5.1-9 AMENDED
o4 1919 c.333,5.6 AMENDED
05 C.S. ss. 1902-1911 RECODIFIED
06 C.S. Ex. Sess. 1921, c. 46, s. 1 AMENDED
07 1933 c. 346 AMENDED
08 1953 cc. 842, 1139 AMENDED
09 1963 c. 1260, ss. 1-3 AMENDED
10 1965 €. 957,5.2 AMENDED
H 1967 c.24,5.16 AMENDED
12 1967 c. 88 AMENDED
18 1967 c.876,s.1 AMENDED
14 1971 c. 447 AMENDED
15 1973 c.476,5.128 AMENDED
16 1973 c. 1262, ss. 28, 86 AMENDED
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c. 601, ss. 1-3

c. 621, ss. 4-16

c. 275,ss.1-3

c.641,s. 16

c.773,s. 11

c. 827,5.98

c.423,s.2

c.727,s5.99

1991 (Reg. Sess., 1992), c. 788, s. 2

c.466,s. 1

c. 539, s. 840

Ex. Sess., c. 24, s. 14(c)

S.L.

S.L.

S.L.

S.L.

S.L.

S.L.

S.L.

S.L.

S.L.

2004-150, ss. 2, 3, 4
2009-433, ss. 4, 5

2011-398, s. 35

2015-241, ss. 14.10(a), (b), 14.10C(b)
2015-263, 5. 11(a)
2016-94, s. 14.11(a)

2019-37, ss. 1(b), 4(a), (b), 6(b)
2024-32, s. 5(b)

2026-11, s. 21(b)

Authorities referenced

AMENDED

AMENDED

AMENDED

AMENDED

AMENDED

AMENDED

AMENDED

AMENDED

AMENDED

AMENDED

AMENDED

AMENDED

AMENDED

AMENDED

AMENDED

AMENDED

AMENDED

AMENDED

AMENDED

AMENDED

AMENDED

Every G.S. cross-reference appearing in the text of this section, in order of first
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appearance. Nothing is characterized; the operative language is quoted from the section

itself.

REFERENCE APPEARS IN OPERATIVE LANGUAGE IN THIS SECTION

G.S. 150B-23 ® "case by filing a petition under"

G.S. 113-201(c) ) "the Marine Fisheries Commission pursuant to"
G.S. 113-202.1 ) "require a water column lease under”
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PINPOINT

N.C. Gen. Stat. § 113-202(a) (2026).

Pinpoint keys are set in the left margin of the text rather than line numbers: subsection

designators are stable across editions and paper sizes, line numbers are not.

COLOPHON
Provenance

This document reproduces the text of one section of the General Statutes of North Carolina
from a source file whose SHA-256 digest is printed on every page. The digest fixes the bytes

this export was made from; if the State's file changes, the digest will not match.

The text of the section is unaltered. Subsection designators have been moved from the run of
text into the margin. The amendment history and the table of authorities are derived from the

section by mechanical extraction — they add no characterization of the law.

This is not the official text. The official text is published by the General Assembly of North

Carolina.
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